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27.N0Vi9-9 
1 OXFORD 



JUDICATUBE COMMISSION; 



SECOND REPORT OF,. THE COMMISSIONERS. 




To THE QUEEN^S MoST EXCELLENT MaJESTT. 

^P Your Majesty^s Commisaioners, whose hands and 
' ^ seals are hereunto set, having been appointed by 
Tour Majesty, under Royal Warrants, dated respectively the 
eighteenth day of Se|>tember and the twenty-second day of 
October one thousand eight hundred and sixty-seven, and 
the twenty-fiilh day of January one thousand eight hundred 
and sixty-nine, to inquire into the operation and effect of the 
present constitution of the High Court of Chancery of England, 
the Superior Courts of Common Law. at Westminster, the 
Central Criminal Court, the High Court of Admiralty of Eng- 
land, the Admiralty Court of the Cinque Ports, the Courts of 
Probate and of Divorce for England, the Courts of Common 
Pleas of the Counties Palatine of Lancaster and of Durham 
respectively, and the Courts of Error and of Appeal from all 
the said several Courts ; and into the operation and effect of 
the present separation and division of jurisdictions between 
the said several Courts ; and into various other matters relat- 
ing to the administration of justice in such Koyal Waiiants 
respectively set forth. 

And having been further appointed by Your Majesty, under 
a Koyal Warrant dated the ninth day of October one thou- 
sand eight hundred and sixty-nine^ to inquire into the opera- 
tion and effect of the present constitution as weU of the 
several Courts named in the said Royal Warrants as of the 
Courts of the said Counties Palatine of Lancaster and of 

Durham, and of the County Courts, the Courts of Quarter 
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4 JUDICATURE oomnssioN. 

Sessions, and all other the Inferior and Local Courts, both 
civil and criminal, in England and Wales; and as to the 
relations which should subsist between the said County 
Courts, the Courts of Quarter Sessions, and all oUier the 
Inferior and Local Courts, and the several Courts mentioned in 
the first-named Royal Warrants respectively ; and generally 
into the operation and effect of the existing laws and arrange- 
ments for distributing and transacting the judicial business of 
the said Courts respectively, as well in Court as in Chambers, 
with a view to ascertain whether any and what changes and 
improvements, either by uniting and consolidating the said 
Courts or any of them, or by extending or altering the several 
jurisdictions, or assigning any matters or causes now within 
their respective cognizance to any other jurisdiction, or by 
altering the number of Judges in the said Courts or any of 
them, or empowering one or more Judges in any of the said 
Courts to transact any kind of business now transacted by a 
greater number, or by altering the mode in which the busi- 
ness of the said Courts or any of them, or of the Sittings, 
Assizes, and Sessions, is now distributed or oonducted, or 
otherwise, may be advantageously made so as to provide for 
the more speedy, economical, and satisfactory despatch of the 
judicial business now transacted by the same Courts, and at 
the Sittings, Assizes, and Sessions respectively, — do most 
humbly submit to Your Majesty this our Second Report, 

Peeliminary Observations. 

Since making our First Report, and receiving Tour 
Majesty^s further commands, we have addressed questions to 
Judges and officers of the County Courts, and inferior Local 
Courts of civil jurisdiction throughout the country, to the 
various law societies, and to other persons whom we con- 
sidered capable of giving us useful information with reference 
to the jurisdiction and procedure of those Courts, and as to 
the changes (if any) which are desirable. 

We have also examined a great number of witnesses on the 
same subjects, and from time to time have procured returns, 
which we thought likely to assist us in our inquiries. The 
evidence of the witnesses, and the most important of these 
commtmications, are issued with this our Report. 
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6 JUDICATURE OOMUISSIOM. 

from questions as to the construction of written documents, 
and disputes as to facts. The great principles of the law are 
fixed, and they are applied with comparative certainty in the 
Superior Courts. 



CJouNTT Courts. 

The County Courts as established in 1846, in pursuance of 
the 9th and 10th Vict. c. 95, intituled " An Act for the more 
easy recovery of small debts and demands in England,'* were 
expressly intended to meet the second class of cases we hare 
mentioned. 
Jurifldiction of The Jurisdiction of these Courts was at first limited to 20/. 

Courts. 

in contract and bL in tort. No claim for debt or damage 
above 20/., no action raising a question of title, no action of 
ejectment, malicious prosecution, libel, slander, seduction, or 
breach of promise of marriage could be tried in them. 

The cheapness and convenience of these Courts compared 
with the expense of suits in the Superior Courts have attracted 
to them a large increase of business of a varied and anomalous 
character. During the last 25 years Acts of Parliament have 
been passed by which their jurisdiction has been increased 
and extended, not only as regards the amount but the subject- 
matter of litigation. 

Their Common Law jurisdiction has been increased to 50/. 

An Equity jurisdiction in many matters to the amount of 
600/. has been conferred on them. Thus they have jurisdic- 
tion over questions arising out of partnerships, in suits for 
specific performance, and for the execution of trusts; in suits 
for redemption and foreclosure, in suits for partition, and 
various other matters. 

An Admiralty jurisdiction has also been given to some of 
the principal Courts, but this jurisdiction varies somewhat 
remarkably. It extends to salvage cases where the valu^ of 
the property saved does not exceed 1,000/., or in which the 
amount claimed does not exceed 300/., in claims for towage, 
necessaries, and wages to 150/., and in cases of damage to 
cargo or by collision to the amoimt of 300/. 

The County Courts have other important jurisdictions, some 
of which have been added or enlarged from time to timo, 
since the original institution of the Courts. For example, a 
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riiptcy, has added another jurisdictioD, the most important of 
all. Questions of the utmost importance as to property, real 
or personal, whatever be their complexity or the amount 
involved, which under the old system would have been 
litigated as special jury cases, or suits in Equity, may now be 
disposed of in the .country County Courts, sitting as Local 
Courts of Bankruptcy; and, however surprising it may appear, 
this jurisdiction is, to a great extent, necessarily exercised by 
the registrars, who are for the most part attorneys in the actual 
practice of their profession in the same district. 

In the result the County Court is a veiy different institution 
from what it was when first established under the Act of 1846. 
It is found in practice that some of its duties clash with others ; 
that the smaller business is interfered with by the larger, and 
the larger by the smaller. There are other defects in the 
system, to which we propose to call attention. 

It may be proper to mention here that every one of the 
County Courts has, within its district, the jurisdiction in 
common law and equity cases to which we have referred ; but 
it is only about 120 of the largest and most important Courts 
that have Bankruptcy jurisdiction, special districts being 
assigned to them for the purpose; and it is only on some of 
the principal Courts that an Admiralty jurisdiction has been 
conferred. 

Inconsistencies of various kinds in the Enactments which 
have from time to time been passed with respect to the pro- 
ceedings in the several jurisdictions exercised by the County 
Court show that the existing system has been built up with 
little regard for simplicity or uniformity. 

In its Bankruptcy jurisdiction, the County Couit is practi- 
cally a local court of firtst instance, with very extensive powers, 
and its jurisdiction is exclusive. Over common law claims, 
as the subject of an action, its jurisdiction is limited to 50/., 
and the Superior Courts have concurrent jurisdiction in 
actions of contract when the amount claimed exceeds 20/., 
and in actions of tort when it is above 10/. Indeed, the 
Superior Courts still have jurisdiction in cases where the 
claims are below these limits, but practically the jurisdiction 
of the County Courts in such cases is made exclusive by pro- 
visions, which preclude a plaintiff from recovering costs, if he 
sues in the Superior Courts. In equity matters every suitor 
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has the optioiii up to 500/., of proceediDg either in the superior 
or the inferior Court, the jurisdiction conferred on the County 
Court in equity being in all cases only concurrent. These incon- 
sistencies have led to anomalous results. For instance, in bank- 
ruptcy, if on the application to a County Court on a debtor's 
summons, or on a petition for adjudication, the petitioning cre- 
ditor's debt be disputed, and put in course of trial, such trial must 
be in a Superior Court of Law, if it be a legal debt exceeding 
50/. But if the debt be an equitable debt not exceeding 500/. 
the County Court may determine it. Yet when once the 
debtor has been made bankrupt the County Court, as a local 
Court of Bankruptcy, has power to try questions to any amount 
and of any kind, between any persons interested in the bank- 
rupt's estate. Its jurisdiction is enforceable, not only against 
parties to the litigation before it and persons who, though not 
parties, voluntarily come in and submit to it (which are the 
limits of the jurisdiction of the Superior Courts), but against 
all persons claiming adversely; and when once its juris- 
diction has properly attached no other Court can prohibit or 
restrain its exercise. These powers are the result of the 72nd 
section of the Bankruptcy Act of 1869, and the construction 
put upon it by the Court of Appeal in Chancery. The words 
of the 72nd section are as follows : — " Every Court having 
jurisdiction in bankruptcy under this Act shall have lull 
power to decide all questions of priorities, and all other ques- 
tions whatsoever, whether of law or fact, arising in any case 
of bankruptcy coming within the cognizance of such Court, or 
which the Court may deem it expedient or necessary to decide 
for the purpose of doing complete justice or making a complete 
distribution of property in any such case ; and no such Court 
as aforesaid shall be subject to bo restrained in the execution 
of its powers under this Act by the order of any other Court, 
nor shall any appeal lie from its decisions, except in manner 
directed by this Act." 

Under the Acts giving Admiralty jurisdiction to the 
County Courts, the condition of the law is, that if a person has 
a cause of action for collision at sea, for damages under ] 0/. 
he must sue in the County Court, or risk the loss of his costs, 
for damages between 10/. and 20/. or over 300/., he may sue 
in a Superior Court, and have his case tried on common 
law principles, and obtain his full costs of suit ; but if he has 
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a cause of action between 20^. and 800^. he must sue in the 
County Court as an admiralty Court, and have his cause 
decided on admiralty principles or risk the loss of his costs. 
And it is to be borne in mind, that in these cases not only is 
the admiralty procedure wholly different from the ordinary 
procedure in the County Courts and in the Superior Courts 
of Law ; but there is an essential difference in the principle 
which governs them. We may further observe, that while 
litigants may, by a written memorandum, confer jurisdiction 
to any extent on a County Court, if the claim is in the nature 
of a demand recoverable in a Court of Common Law or in the 
Court of Admiralty, no such power is allowed to suitors if the 
proceedings are in respect of a claim or right enforceable only 
in Equity. 

The present system of appeal from the County Courts may 
be referred to as further illustratiDg the anomalous working of 
separate jurisdictions, even when exercised by the same Court. 
At present the appeal in common law cases lies to one of the 
Superior Courts of Law, and the appellant may select which- 
ever Court he prefers. The appeal is limited, unless with 
the sanction of the Judge, to cases where the sum in dispute 
exceeds 20Z. In admiralty suits, the appeal lies to the High 
Court of Admiralty, and the limit of appeal is fixed at bOL and 
no further appeal is allowed, save by permission of the Judge. 
In equity proceedings, the appeal must go to one of the Vice- 
Cbancellors specially appointed to hear appeals from the 
County Courts, and no limit whatever is imposed, and no 
further appeal is allowed. In bankruptcy cases, the appeal is 
to the Chief Judge in Bankruptcy. From the Chief Judge 
there is an appeal to the Court of Appeal in Chancery ; and, 
by leave of the Court of Appeal, to the House of Lords ; and 
no limit whatever is imposed. And in some of these instances, 
dependent upon the nature of the jurisdiction, the appeal is 
limited to questions of law, whereas in other cases, the appeal 
may be upon the facts as weU as the law. 

Then again, the conditions on which appeals can be brought 
are widely different in the different jurisdictions. Li common 
law cases, the notice of appeal must be given within ten days 
from the trial ; in equity cases, thirty days are allowed ; in 
admiralty proceedings, notice is not required, but the " instru- 
ment of appeal " must itself be lodged with the registrar of 
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tbe High Court of Admiralty within ten days from the date 
of the order ; while in bankruptcy cases, a copy of the notice of 
appeal must be lefl with the registrar of appeals within 
twenty-*bne days from the date of the decision or order 
appealed from. 

As to the secm-ity for costs in the different appeak- there 
are also different proyisions. In common law cases, it is such 
a sum as the County Court registrar shall approve ; in equity 
cases, a deposit of lOZ. is required ; in admiralty suits, the 
amotmt of security to be given for costs is not defined. In 
bankruptcy cases, such sum, not being less th^i lOZ. or more 
than 40/., as the Court appealed from shall direct, is to be 
deposited with the registrar on entering the appeal. 

It cannot be doubted that these inconsistencies call for 
alteration and correction. 

In considering what remedy is to be applied, we may safely Bemedies 
lay down that it is neither possible nor desirable to revert to p^p****- 
the state of things originally established by the Act of 1846. 
The convenience of the County Courts is too strongly felt, 
even as at present constituted, and with their present defects, 
to make this practicable. 

Assuming, in accordance with our previous reconmienda- incorporation of 
tions, that there will be efEected a consolidation of aU the into nigh Oomt. 
Superior Courts into a single great Court of civil judicature — 
the Supreme or High Court of Justice — which will contain 
within itself the elements of all the original jurisdiction now 
vested in each and all of the Courts to be consolidated — we 
recommend that the County Courts should be annexed to imd 
form constituent parts or branches of the proposed High Court 
of Justice. This would at once put an end to many of the 
anomalies, inequalities, and division of jurisdictions above 
adverted to, and to the uncertainty, expense, and delay to 
which litigants are now exposed from Courts acting on con- 
flicting rules. All original jurisdiction being centred in, and 
exercised derivatively from the High Court, the extent and 
mode of its exercise would simply be a question of distribu- 
tion. Facilities would be given for the removal, transfer, and 
proper trial of causes and proceedings, due regard being had 
to the circumstances of the case and the wishes of the 
litigants. It would no longer be necessary to preserve separate 
forms of procedure ; and it would be possible to provide for 
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the decision of Commoa Law, Eqnitj, AdminJtj, and Bank- 
TUptcj demands by means of one nnilbrm, simple procedure, 
common to all JToi^dictions. 

Upon the incorporation of the County Coarts into the High 
Conrt of Jnstice, the Judges and officers of these Courts would 
necessarily be attached to and become Judges and officers of 
the High Court, and would respectfrely exercise such functions 
and perform such duties as may be assigned to them by 
general rules or by special order of the High Court. 

Before reporting the conclusions to which we hare come on 
the subject of the reconstitution of the County Courts, as 
branches or dependencies of the High Courts it may be con- 
venient to state what are tlie existing arrangements of these 
Courts, the number of their Judges and officers, and in what 
way the business is conducted. 

It appears from the Judicial Statistics, that England and 
Wales are divided into 57 County Court Circuits — 49 country 
and 8 metropolitan Circuits — excluding the City of London 
Court ; and that there are altogether more than 500 Courts, 
or places where County Courts are held. Of these Courts 13 
are metropolitan ; the remainder are included in the country 
Circuits. 

The business of these Courts is conducted by 58 Judges — 
of whom 50 are Judges of country Courts (there being 2 at 
Liverpool), and 8 are metropolitan Judges — with a staff of 
llegistrars and other officers, such as High Bailiffs and their 
assistants, and Treasurers. 

For every Court there is a Registrar. In the larger Courts, 
both in London and the country, this officer has, no doubt, 
full occui)ation ; but in the majority of places he has compara- 
tively little to do, and consequently the Registrars are for the 
most part practising solicitors, who are required to give only 
H small portion of their time to the business of their Courts. 

The remuneration of the registrars is derived partly from 
salary, and partly from fees. On the establishment of the 
(bounty Courts in 1846, the registrars were paid entirely by 
fuoH, which Uicy were entitled to claim from the suitors. In 
1855 the Royal Commissioners appointed to inquire into the 
County Courts recommended that all fees should be paid into 
a fund, and that out of that fund the registrars should be paid 
by salaries varying in amount in proportion to th^ buainess 
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transacted. The recommendation of the Commiasionera as to 
the principle of payment by salary was embodied in the 
County Courts Act, 1856, but the minimum salary fixed by 
the Act was double the amount recommended by the Com- 
missioners. 

The County Courts Act, 1866, again altered the remunera- 
tion of the registrars appointed after that date, and provided 
that in Courts in which the number of plaints exceeded 6,000 
in a year, the salary should be fixed* by the Treasury with 
the consent of the Lord Chancellor; but that in no case 
should the net annual salary exceed 700/. In addition to the 
fixed salaries which the registrars receive under this Act, they 
have an allowance for their clerks. 

The salaries and allowances thus fixed do not apply to the 
equitable jurisdiction of the Courts. That jurisdiction was 
conferred by the County Courts Act, 1865, and by virtue of 
that Act the registrars are entitled to take for their own use 
various fees from the suitors. 

Under the County Courts Act, 1867, the registrars are also 
entitled, in addition to their fixed salaries, to charge the 
suitors with fees in respect of the business transacted under 
the provisions of that Act. 

And again by the County Courts (Admiralty Jurisdiction) 
Act, 1868, and by the Bankruptcy Act, 1869, the registrars 
are entitled to take further fees on the business transacted in 
their Courts. 

Many of these fees are of considerable amount, and it has 
been stated in evidence that some of the registrars are receiv- 
ing in fees an amount equal to their fixed salaries. 

This system of remuneration by fees appears to us objec- 
tionable. It is opposed to all modern l^islation with respect 
to the remuneration of the ofiicers of the Superior Courts, and 
it obviously gives the registrar a direct personal interest in 
the extent of the litigation brought into his Court. 

The High Bailiffs and Treasurers are also officers of the HighBatuih 
County Courts, the former for serving and executing the •^^'«~'"*"- 
process, the latter for auditing the accounts. By the 29 Vict. 
c. 14, provision is made for gradually doing away with the 
system of audit by the Treasurers, and for transferring the 
duties to the Treasury. By the same statute, like provision 
ia made for abolishing the office of High Bailiff; but, in order 
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to meet the supposed requii-ements of the larger Courts, power 
is reserved to the Lord Chancellor to authorise the appoint- 
ment of a High Bailiff, as vacancies occur, to any Court, if he 
shall deem it necessary so to do. 
Pnotioe under As to the mode in which the business is conducted, it appears 
to be the practice in the larger Courts to fix special days for 
the hearing of equity, or admiralty, or bankruptcy proceedings, 
which are disposed of in the order in which they are entered 
on the cause list. The .common law summonses are all made 
returnable on a given day. The list is then called over before 
the Registrar, who gives judgment in all cases which are un- 
defended, or where the claim is admitted. If the parties 
cannot agree as to the time or mode of payment, the registrar 
decidea between them, settles the terms, fixes the instalments 
(if any), and makes an order accordingly. If the claim is 
disputed the registrar has no power to hear it ; it is then re* 
served for the Judge, who, though not necessarily present 
during the sitting of the registrar, is yet compelled to remain 
in the neighbourhood of the Court, wasting valuable time 
(unless there happens to be a Second Court), whOe the 
registrar is disposing of the imdef ended cases, owing to a rule 
which prohibits the registrar from sitting, except on the days 
when the Judge sits. 

In the metropolitan Circuits, the Judges, having compara- 
tively little travelling, are able to sit fi*om day to day, for the 
trial of causes. In the country circuits, owing to the Judge 
having to visit the Courts within his circuit (with certain ex- 
ceptions) once 'every month, much of his time is necessarily 
occupied in travelling ; and as the sittings of the Judge are 
fixed beforehand, it sometimes happens that he is obliged to 
leave cases undisposed of at one place, in order that he may 
hold his appointed sitting at some other place. And as it 
appears that there is only in a very small percentage .'of the 
plaints entered any real contest, or any substantial question 
requiring the decision of a Judge, it is evident that the present 
arrangements involve a great waste of judicial strength. 

Speaking generally, the information and evidence we have 
obtained show that the existing system is too. costly and 
elaborate. 

We think it right also to call attention to the expense of 
the very large stafiE of registrars and similar officers existing 
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throughout, the country, and to the waste of power thereby 
occasioned. There are 40 district registrars of the Probate 
Court alone, maintained at an annual expense of many 
thousands of poimds. In Liverpool there are the following 
registrars— rone registrar of the Admiralty Court, one registrar 
of the Yice^Chancellor's Court, one registrar of the Court of 
Common Pleas of Lancaster, one registrar of the Probate 
Court, two registrars of the County Court, and one registrar of 
the Passage Court. 

We recommend that considerable chancres should be made changes 
in the constitution and arrangements of the Coimty Courts, m 
the numbers of their Judges and officers, and in the distribu- 
tion and conduct of their business. 

We think that these Courts — ^as constituent parts or branches Jurisdiction, 
of the High Court of Justice — should, sdbject to the power of 
transfer hereinafter mentioned, have jurisdiction, unlimited by 
the amount claimed, whatever be the nature of the case ; and 
that thus, if the parties to the dispute • are content that it 
should be decided in the Coimty Court, it may be dealt with 
accordingly. It is true that the existing limits of the juris- 
diction of the County Courts may be waived by consent, but 
practically this power is of little use, for it is difficult to induce 
disputants to agree upon anything. 

We propose that when the amount sought to be recovered 
exceeds the limit which we shall suggest, the defendant should 
be entitled, as of right, to transfer the cause into the superior 
branch of the Court. When the defence involves a cross claim 
above the same limit, the plaintiff should have the like right. 
There may be cases below the limit which still ought irom 
their nature to be tried in the superior branch of the Court. 
In every case, upon the application of either party, there should 
be a power of transfer by leave of a Judge of the superior 
branch of the Court, sitting in Chambers, upon his being satis- 
fied that the case is a proper one to be so transferred, or that 
for some special reason it ought to be heard and disposed of by 
a Superior Tribunal. 

We think that what is commonly called the exclusive juris- Common iaw 
diction in common law matters should be raised from 20/. 
in contract, and lOZ. in tort to the uniform limit of 50/. The 
information we have received as to the costs of contested 
actions in t&e Superior Courts in claims to this extent, 
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shows that the expense is very large in reference to the 
amount recovered, and seems to make such a change very 
desirable. 

We recommend that the existing restriction of the jurisdic- 
tion of the County Courts to certain kinds of tort should be 
abolished, and that the jurisdiction of these Courts be extended 
to all actions of tort. These actions really are not more dif- 
ficult than actions on contract. But whether difficult or not, 
they will not, as a rule, bear the expense of trial before the 
superior tribunals. Actions of this description are frequently 
brought for purposes of extortion and costs. It has been found 
necessary, in order to suppress such attempts, to enact, — that 
they may be sent, in certiiin events, to the County Court to be 
disposed of. lb is true that actions for defamation, malicious 
prosecution, and false imprisonment sometimes involve difficult 
and important questions; when they do, if not originally 
brought in the superior branch of the Court, they will doubtless 
be transferred into it. 

We think that the exclusive jurisdiction in admiralty cases 
should be fixed at 50/., as we are unable to see any reason 
why that amount should be a limit in one class of cases and 
not in another of a similar kind. 

We recommend that all cases in the County Courts should 
be dealt with by one uniform procedure, and that the existing 
distinctions as to common law, admiralty, and equity cases 
should be abolished. In our former report, we called atten- 
tion to the inconvenience which results from these jurisdictions 
being distinct and separate, although vested in the same 
Judge. 

The proposal we have now made, that the County Courts 
should have jurisdiction, unlimited by amount, will abolish 
the existing restriction by which they have jurisdiction in 
equity matters only to a certain amount, and in certain pro- 
ceedings only, and will extend the jurisdiction in equity 
of the County Court to all matters cognisable by the High 
Court. 

The nature of many cases in equity — such as suits for 
specific performance, suits for the administration of estates, 
and for the execution of trusts — is, however, so different to 
ordinary money demands, recoverable at common law, that we 
think it impossible to fix any absolute limit of exclusive juris- 
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diction by reference to amount. We propose, that in cases of 
this nature the absolute right of removal applicable to other 
cases should be qualified, hy general rules, or by making the 
leave of a Judge of the superior branch of the Court 
necessary. 

The jurisdiction of the existing Courts of Equity in matters 
of Injunction is, however, of so important and delicate a 
nature, that there should be special provision for reserving 
that jurisdiction in certain matters to the superior branch of 
the Court. 

As respects bankruptcy business, we see no reason why liti- Bankrnptcy. 
gation between the estate and third parties should not be 
conducted in the same manner as other contentious business. 
'The present system under which such questions, iirespective 
of the amount involved, or of their importance, are in the first 
instance dealt with and decided in the County Court, and 
frequently by the registrar of the Court, with the absolute 
right of either party to prosecute two appeals, as well upon the 
&cts as the law, and, subject to leave being given, a third 
appeal upon questions of law is, we think, by no means satis- 
&ctory. This system is calculated to lead to undue expense ' 
and litigation in questions of trifling importance, and, on the 
other hand, the decision of difficult cases, or cases involving 
large sums, may be seriously prejudiced by the evidence being 
taken before a tribunal which is not intended by either party 
finally to decide the controversy. 

The ordinary administrative business in bankruptcy, and 
the decision of questions as to right of proof, and other like 
matters as between the creditors themselves, or as to the con- 
duct of the trustee, should of course be dealt with by a sum- 
mary proceeding, and should, we think, be regulated by rules 
of the High Court. It seems to be by no means necessary to 
keep up, even in name, a distinct bankruptcy jurisdiction, but 
it may be deemed inexpedient at once wholly to abolish the 
London Court. As vacancies occur, the duties of the London 
registrars could from time to time be transferred to officers of 
the High Court. We are aware that these suggestions are not 
consistent with the legislation of the year 1869, to the effect 
of which we have already called attention ; but we cannot see 
any sufficient ground for preserving the anomalous distinc- 
tion vd^ch now exists in the decision of the eame questions 
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when tHey arise between third parties and the creditbrs of a 
bankrupt, and when they arise between other, parties not con- 
nected with the bankruptcy. 

The information and evidence we have received lead us to 
the conclusion that there are certain existing defects in the pro- 
cedure of the County Courts which require amendment. If such 
amendment be made, increased efficiency and economy will be 
the result ; without it, it would be imprapticable to give these 
Courts the extended jurisdiction we have recommended. 

The want of a proper classification of the business consti- 
tutes a practical grievance. Causes which are to be contested 
are mixed up in the same list with causes which are really 
undefended. Suitors, having causes of importance to try, and 
witnesses in attendance, are kept waiting, while what is merely ^ 
routine business is being transacted. 

The want of a more extensive power of obtaining judgment 
by default is another ground of serious complaint. At present, 
until the cause is called on for hearing, the plaintiff generally 
has no means of knowing whether or not it is to be defended, 
so that unless the case comes within the exceptions provided for 
by sect. 28 of the County Courts Act, 1856, or sect. 2 of the 
Act of 1867, he is compelled to be prepared with proof of his 
debt, and the going through these formal proofs occupies un- 
necessarily the time of the Court, and keeps other parties and 
witnesses waiting. 

We recommend that the same power of obtaining judgment 
by default, by writ specially endorsed, which has since the 
year 1852 existed in the Superior Courts of Common Law 
should be extended to the County Courts. We think it right, 
however, to add, that although there has been a general con- 
currence of evidence in favour of extending the power of 
obtaining judgment by default to all cases exceeding 5/. ; there 
has been considerable difference of opinion amongst the wit- 
nesses as to the expediency of extending it to the class of 
persons who are ordinarily the defendants in the smaller cases. 
We think it will be desirable, for the protection of such per- 
sons, to make special provision as to the nature of the notice, 
which ought to be served on the defendant so as to draw his 
attention specially to his liability to such judgment, and to the 
steps he is to take to avoid it. 

Complaints are also made in reference to the service of 
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process, which under existmg arrangements must be effected 
by the bailiffs of the Court. 

We think that the parties should be relieved from this 
obligation, and should be at liberty to senre their own process 
in the manner and according to the practice which prevails in 
the Superior Courts. The service should, as in the Superior 
Courts of Common Law, be required to be personal, unless 
under an order allowing substituted service. 

Having regard to the changes we have proposed, enlarging 
the jurisdiction of the County Courts, and making them 
branches of the High Court, tlie whole question of the Sherifis 
and High Bailiffs will require consideration and revision. It 
will, we think, be necessary to coininit the execution of the 
process of both branches of the High Court to the same 
officer. 

Another important change, especially as regards the cost of BaoUsg qntem. 
the County Courts, woidd be the abolition of the system by 
which the Court is the medium for the payment by the defen- 
dant to the plaintiff of the judgment debt, which for conve- 
nience has been called '' the Banking System." 

Of the books now necessarily kept at each County Court, 
the abolition of this sjrstem would dispense with one half, and 
the staff employed in keeping them might be diminished, if not 
in the same proportion, at all events to a very considerable 
extent. 

The evidence before us shows that the majority of the 
County Court officials are in favour of continuing the exist* 
ing system, while the testimony of gentlemen connected with 
Local Courts, where the banking system is unknown, is on the 
other side. The system is not in use in Scotland. 

It is said by its supporters that if the plaintiff was left to 
collect his own debts, breaches of the peace would frequently 
occur, but we think that this risk would be to a great extent 
obviated by providing that the plaintiff should not have to 
seek out the defendant and ask for the money, but that the 
defendant should be bound to pay the debt to the plaintiff, in 
accordance with the ordinary rule of law. This is the practice 
imder affiliation orders made by magistrates. 

It has further been suggested that if a debt should be 
ordered to be paid by instalments, and default be made by 
the debtor, the Court would not know for what amount to 

b2 
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issue execution, or otherwise enforce judgment, and that a 
dispute might arise subsequently between the parties, entailing 
fresh litigation. 

The danger of this taking place to any great extent would 
appear to be exaggerated. Supposing that it did occasionally 
occur, we are satisfied that the evil would be outweighed by 
tihe advantage^ that would result from getting rid of the 
system, and we therefore recommend its abolition. 

The defendant might be protected against the risk of the 
plaintiff endeayouring to enforce judgment for too large an 
amount, and indemnified by giving summary power to the 
Court in such case to award compensation to the defendant. 
With this security the anticipated inconyeniences would seldom 
arise. 

In the case of parties liying at a distance, the Post Office 
offers facilities for the transmission of the debt, either in a 
lump sum, or by instalments. Special forms might no doubt 
be easily deyised for such purpose, if the ordinary money- 
order forms were not considered appropriate. 

Objections similar to those to which we haye referred as to 
the possible abuse of process were made to the Common Law 
Procedure Commissioners, when they proposed to do away 
with a yast number of matters meant for the protection of 
defendants. The objection was disregarded, and the procedure 
much simplified. The result has justified the course taken, 
for the mischiefs anticipated haye not arisen. The abuse of 
process is yery rare. The right way to prevent it is to punish 
it severely when it occurs, and not to encumber 10,000 cases 
with needless and expensive steps to prevent injustice in one. 
Conrt fees to be Should these recommendations be adopted, and if, as is 

DftT&blfl bv 

stamps. now the case in the Superior Courts, in the bankruptcy 

department of the County Court, and in certain matters before 
Justices, it were enacted that all fees payable in the County 
Courts should be collected by stamps, a further saving of 
labour in keeping accounts would be effected. The greater 
part of the staff of clerks, and most of the books now in use 
would become unnecessary, and treasurers would not be 
wanted. The duties of the registrars would be so much 
diminished that their numbers might be largely reduced ; and 
there would result also the further great advantage, that none 
of the subordinate ofiicials would any longer be exposed to 
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the temptatiom ^hich are always incident to the receiviiig 
and paying away of moneys in small aums, where many parties 
are concerned, and where an account is only taken at long 
intervals, temptations which have sometimeB led to very aerioua 
defalcations. 

The office of High Bailiff, which involves serious expense, i 
has already been partially abolished. Having regard to the 
changes we propose, we think that such an officer will be 
unnecessary. 

With the view of affording"4Jme to the Judge to give his 
Undivided attention to the more important buaness, we think 
that it is expedient, to confer jurisdiction on the registrar to 
deal with the smaller class of coses. 

If our recommendations are adopted, it will we believe be 
found practicable to effect a considerable concentration of the 
County Courts both in the country and in the metropolis, and 
to make a great reduction in the number both of the Judges 
and of the Bt^istrars. 

Without attempting to enter into details on a snbject which 
peculiarly requires local knowledge, or to name the particular 
towns, or the exact number of towns that might be fixed 
npon, we think, first, that certain convenient centres should be 
selected, at which the Judge should ordinarily be found, and 
in the neighbourhood of which he should reside, and where at 
frequent short intervals he should sit either in Court or in 
Chambers ; secondly, that certain other towns should be 
selected aa places at which he should be required to hold 
Courts; and, thirdly, that ho should flirther be empowered, 
and that it should be hia duty, to hold a Court for the trial of 
any particular case at any place within his district, where 
from the number of witnesses or oliier^ cause it should be 
deemed more convenient to do so. 

We propose that ibr each district 'connected with these 
central Courts, there should be two r^istrars, and that a 
r^istrar should at short intervals visit the towns in the dis- 
trict at which County Courts shall bo required to be held. 
We propose, that one registrar should be in daily attendance 
at the cenbal town of the district, and should there sit, either 
in open Court or in Chambers, as may be required by the 
nature of the bnainess he may for the time being be called 
upon to transact. Probably in some central places mote than 
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two registrars may be required. We think that ihe registrars 
should be empowered to deal with cases in which the plaintiff 
is entitled to judgment by de&ult ; to fix periods for payment 
of debts by instalments; to hear (with certain exceptions) 
cases not exceeding 5Z., and by consent any matter within the 
jurisdiction of the Court, either party having the power before 
the hearing, but not by way of appeal, to refer the case to the 
Judge. The Judges will thus be relieyed from going to the 
smaller places; whilst all cases involving difficult points of 
law, or which the parties or the registrar may think sufficiently 
important to be tried by the Judge, will be heard at one of 
the principal places at which the Judge will hold his Court. 

The business at some of the existing County Courts is so 
small, that in our judgment the holding of them ought to be 
altogether discontinued. 

It will probably be objected to the proposed concentration 
of business, that the expenses may be increased by the parties 
and their witnesses having to travel greater distances. That 
this may be so in some cases is possible. But we are told, on 
the other hand, and are satisfied that there are at present 
important mattera tried at County Courts in small towns where 
there are no advocates, and that the cost of bringing them 
specially from a distance more than outweighs the expense of 
taking the parties and witnesses to the place where the advo- 
cates exercise their profession. Bearing in mind the vast 
addition made to the means of communication by railways 
since the present Courts were established, and the greater 
power of classification and arrangement of causes that will 
exist if our recommendations are adopted, we doubt if the 
expenses of the parties to such causes will be increased. 

If the registrar has a primary jurisdiction to dispose of the 
small debt business, it will at once be effectually separated 
from the more important causes. The evidence seems to show 
that the registrars^ as a body, are well qualified to discharge 
these additional duties; at all events, competent men, bar- 
risters or attorneys, might be found for the purpose without 
difficulty. We recommend that the registrars as well as the 
Judges should be appointed by the Lord Chancellor. It 
would, of course, be requisite to enact that the registrar, 
whether barrister or attorney, should cease to practise while 
holding office and exercising judicial functions ; and we re- 
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commend that the system of pajiog registrars by fees should 
wholly cease, and that they should in all cases be paid by 
salary. 

Provision being thus made for the small debt and other 
less important business, and the Judges being thus at liberty 
to give their time to the more important class of causes, it 
will no longer be necessary to retain the existing local and 
inferior Courts of civil jurisdiction. 

We are satisfied, that if the Hiffh Court, and its branches AboUtkmof an 

- o -7 local and inferior 

or dependencies, the County Courts, are properly constituted, oonrts. 
wi<^ adequate machinery, and, if increased facilities be given 
for the disposal by Judges of the Superior branch of the 
Court of the more important causes in some of the larger 
centres of business, these exceptional and intermediate Courts 
will no longer be required. 

It is possible that this recommendation may meet with 
opposition from some of the powerful corporations interested 
in their maintenance. 

It will perhaps be said that they are self-supporting, and 
that they supply a local want. But there is great reason to 
believe that these Courts are frequented by a class of prac- 
titioners who get larger costs firom them than they would from 
the County Courts, and many experienced attorneys, the 
most competent judges of their value, have made great com- 
plaint of them. Further, it must not be overlooked, that 
although these Courts may be self-supporting, yet they are so • 
at the expense of the country in respect of the Superior and 
County Courts to which the suitors would otherwise have 
recourse, and which they would then help to support. The 
existence of different Courts with similar jurisdiction com- 
peting for business by the offer of better costs is in the highest 
degree objectionable. Further, we are of opinion that the 
appointment of all Judges should be vested in the Crown, and 
that no municipal or other body or person should derive profit 
from the right to hold Courts of Justice. We therefore re- 
commend the abolition of aU local and inferior Courts of civil 
jurisdiction. If they did not exist no one would think of 
establishing them. No one now proposes to establish at 
Birmingham, for example, such a court as the Lord Mayor*s 
Court of London, the Court of Passage at Liverpool, or the 
Salford Himdred Court at Manchester. 
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Other courte. W'e include in our recommendation the abolition of the 

Court of Chancery of the County Palatine of Lancaster, the 
Court of Common Pleas at Lancaster, and the Court of Pleas 
of the County Palatine of Durham, the Admiralty Court of 
the Cinque Ports, and the Stannaries Court of the counties of 
Devon and Cornwall, the respective jurisdictions of which 
Courts will, if our proposals are adopted, be annexed to or 
become merged in the High Court. 

Local xegistoies. Attached to some of these Courts there are local offices or 
registries in which a considerable amount of business is trans- 
acted. The abolition of these special registries will give rise 
to no difficulty, for we propose that the registrars sitting at 
the respective Central Courts should have jurisdiction over 
such interlocutory and other business in the High Court as 
shall be assigned to them by general rules. Practically we 
think that this jurisdiction will only be exercised where the 
parties carry on business at or in the vicinity of the same 
central court. 

« 

We think that the business of the district registrars of the 
Probate Court should be transferred to these registrars. 

The interlocutory and other like business to be conducted 
by the registrars at Liverpool, and some other large places, 
would doubtless be very considerable both in extent and im- 
portance. Having regard to this circumstance and to the 
difference in the duties which the registrars will have to per- 
form in different districts, it would seem desirable that more 
experienced and more highly remunerated officers should be 
appointed for some districts than for others. 

Having regard also to the same considerations, we think 
it desirable that the salaries of the Judges should not be 
uniform. 

The power which the Coimty Court Judges now possess of 
appointing deputies to sit for them, appears to us objectionable. 
We recommend that the power to appoint a Deputy for the 
Judge and also for the registrar should be vested in the Lord 
Chancellor. 

We think that it would be convenient to provide by 
general rules for issuing the process of the High Court in 
many cases at any office of the Court, though the trial, or 
matter or thing to be performed, is to be had or performed 
elsewhere. 
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As to procedure, we recommend that it should be of the Frooedtin. 
most simple and summary description, and similar to that 
now in use in the County Court. 

It may possibly be objected, that if so large a proportion of 
the existing business be given to the registrars, there will be 
very little for the Judges of the County Courts to do. But in 
addition to the present business there will be the business of 
the Local Courts, the abolition of which we have recom- 
mended, and a substantial portion of the common jury causes 
now tried at Nisi Prius, in the Metropolis and at the Assizes. 
And should the proposed new arrangements, and extension of 
jurisdiction be carried into effect, we anticipate a very con- 
siderable increase in the business of these Courts, and that the 
Judges, reduced in numbers, will have their time fully and 
&irly occupied. If, however, it should turn out otherwise, 
the niunber of the Judges could again be reduced. 

Upon the consolidation of the Circuits, and when the Promotion of 
changes we have indicated in the duties of the Judges and Begistran. 
Officers of the Courta shall in any case take effect, we think 
that the Judges presiding over the more important of these 
Courts should receive salaries proportioned to the more im- 
portant duties they have to perform ; and we also think that 
it would be a fitting encouragement to the Judges of these 
Courts, and an inducement to them to aim at excellence in 
their decisions, — if, from time to time, as vacancies occtured, 
proved abOity in the discharge of their judicial duties was 
rewarded by promotion to the more important Courts. We 
think also, for the same reason, there should be power of 
promotion from the office of registrar to the office of Judge. 

It has been suggested, that certain attorneys to be selected 
might be named deputies or agents of the registrar throughout 
the district. The deputy might upon application issue a 
plaint (upon stamp) in duplicate, and after service the plain- 
tiff could forward the other part by post to the registrar. 
The deputy might be paid a small fee for his trouble, and 
might issue summonses, subpoenas, &c. His functions and 
position would thus be analogous to that of a commissioner 
for taking affidavits. This plan appears to us equally efficient 
and more economical than the present system, which necessi- 
tates a r^istrar at every place where a County Court is held. 

Assuming this recommendation to be adopted and the 
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other changes we have proposed to be carried out, it would 
be unnecessary to have offices of the County Courts except at 
the central places, and thus a very considerable saving of 
expense to the suitors and to the public would be effected. 

In order to avoid claims for compensation, we recommend 
that power should be given to make the various alterations 
we have suggested from time to time, as vacancies arise. 

The system maybe adopted gradually. For instance, on 
tiie occurrence of a vacancy in a County Court judgeship the 
vacant circuit may be consolidated with another circuit and 
with a re-arrangepaent of the existing staff of registrars. If 
the plan should be found iu practice to work well, it may be 
extended by degrees over the country ; if otherwise, it will 
not be difficult to retrace what has been done. 

It woidd be impracticable with the materials -before us to 
state the exact reduction of expense that would be the result 
of these changes. We are satisfied that the plan proposed 
combines simplicity with uniformity in a great degree, and 
that efficiency and economy will residt from it. 

The mode in which resort to the County Court has hitherto 
been made compulsory, is by causing the parties suing in a 
Superior Court, when they ought to have taken their pro- 
ceedings in a County Court, to lose their costs. 

As to costs, we have in our former Report recommended, 
that they should be in the discretion of the Court. We re- 
commend that there shoidd be two scales of costs, a higher 
and a lower, respectively applicable to contested proceedings 
in the superior branch of the Court . in all cases above 50Z., 
and that if in any action in the superior branch of the Court 
the amount recovered does not exceed 100/., the costs (if any) 
shall be taxed on the lower scale unless a Judge shall other- 
wise order. And further, that if in any action in the superior 
branch of the Court the plaintiff shall recover a sum not ex- 
ceeding 50^, the costs (if any) allowed him. shall not exceed the 
amount which he would have been allowed if the action had 
been commenced and prosecuted in the lower branch of the 
Court, unless a Judge shaU otherwise order. And that in any 
such case a Judge may order the plaintiff to compensate the 
defendant for any additional costs incurred by him in conse- 
quence of the action having been commenced and prosecuted 
otherwise than in the lower branch of the Court. 
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In cases not exceeding bL no professional costs should as 
a rule be allowed in the Court| there being however discre- 
tionary power to grant such costs in special fitting cases. 

The fees taken upon the various proceedings in the County coart fees to be 
Court are stated to be oppressive, and to require considwable JS^f"' 
reduction and revision. It is not uncommon for parties to 
commence proceedings in a Superior Court, owing to the cir- 
cumstance that the first steps in an action in the Superior 
Court cost less than those in the County Court. If the County 
Courts become merged in the High Court) it will not be 
tolerated, that a plaintiff in the inferior branch of the Court 
should, on entering his plaint for 20Z., have to pay 1/. Is, as 
a Court fee, while his neighbour will only pay 55. for his writ 
for 2,000Z. in the superior branch of the Court. 

We recommend that this anomaly should cease, and that 
scales of fees to be taken by authority be framed, applicable 
to all proceedings in both branches of the High Court — ^the 
fees in the inferior branch of the Court being lower than those 
in the superior branch. 

We think that, as a rule, in cases not exceeding 5/. there 
should be no appeal, and that in cases not exceeding 201. the 
decision should also be final unless the Judge, or a Judge of 
the superior branch of the Court, shall under the special cir- 
cumstances think it a fit case for an appeal notwithstanding 
the smallness of the amount involved. We think, however, 
that the Judge or registrar, as the case may be, should always 
have discretionary power to rehear the matter. 

In all other cases we think that either party should have 
power to appeal, and that the appeal should not be limited as 
at present to questions of law. 

We think that all appeals should be brought by notice of Appeals, 
motion in a summary way and upon a verified copy of the 
Judge's notes, or such other evidence as to the facts or ruling 
of the Judge as the Appellate Court may deem expedient. 

There is considerable difference in the practice which at 
present prevails with respect to the costs of a successful 
appeal. In the Superior Courts of Common Law and in the 
House of Lords the appellant, though successful, bears his 
own costs of the appeal. In the Court of Chancery this is 
also the usual, and almost invariable, rule. In the Privy 
Council, and upon appeals firom the County Courts, the 
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respondent is generally ordered to pay the costs of a suc- 
cessful appeal. We think that the latter is the preferable 
principle, and that subject to the full discretionary power over 
costs, which we recommend, applicable to all cases, the costs 
of the appeal should ordinarily be borne by the unsuccessful 
litigant. 

Superior Courts. 

Aasiaes. The changes we have recommended, if adopted and carried 

out, will necessarily cause a considerable diminution in the 
civil business at the Assizes. 

In our former Report we referred to the inconvenience and 
expense to the suitors occasioned by the distribution of a 
small amount of business among a large number of Circuit 
towns, and we recommended the abolition of the Home 
Circuit, and that the judicial business of the country should 
to a considerable extent be concentrated, and should no 
longer be arranged and distributed according to the acci- 
dental division of counties. 

The proposals we have now made give increased force to 
these recommendations as respects civil business. It is, we 
think, clear that the great majority of causes tried on the 
Home Circuit could be disposed of at less expense in London, 
and there are several counties, for example Butlandshire and 
Westmoreland, where it is manifestly an idle waste of time 
and money to have Assizes. At all events, there can be no 
necessity to provide for the trial twice in each year of civil 
business in those counties in which in all probability there 
will ordinarily be little or no such business, and where, 
unless under exceptional circtunstances, such business as 
there is can be more conveniently disposed of elsewhere. 

On the other hand, great complaints are with reason made 
that the present arrangements do not afford sufficient facilities 
for the prompt trial of important cases at Liverpool and 
Manchester. 

We recommend that actions to be tried elsewhere than in 
the Metropolis or Liverpool or Manchester should be tried 
under commissions to be issued from time to time by Your 
Majesty for the trial of causes at any place or places named in 
such commissions, and that for that purpose the requisite 
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changes be made in the existing law of venue, and in the 
existing system of Circuits. 

Such commissions may be separately issued or joined with 
commissions of oyer and terminer and general gaol delivery, 
or either of them. In those counties and boroughs to which 
such commissions are issued we recommend that a general 
sessions of the peace or an adjournment thereof for the trial of 
prisoners, be held at the same time or immediately before, or 
after the holding of the Assizes or commissions of oyer and 
terminer and general gaol delivery. This course would 
relieve the Judge from the trial of the minor class of cases, 
and would be in accordance with the practice which prevails 
at the Central Criminal Court, where the more serious cases 
are alone tried before the Judges of the Superior Courts. It 
would also very considerably relieve jurors by diminishing 
the number of their attendances at Assizes and Sessions. 

As respects Liverpool and Manchester, we recommend that special ftnaoge- 
there should be four sittings in each year for the trial of civil Liyerpooi and 
causes in the superior branch of the Court at Liverpool and ^•°°**®***^* 
also at Manchester, and that the duration of these sittings 
should not be limited, nor should it be necessary for the same 
Judge to be in attendance during the whole of each sitting, 
and that there should be power for two or more Judges 
to sit at the same time when that course may be deemed more 
convenient. 

In our former Beport we recommended that the present sittiiigBin 
restriction of time for the Nisi Prius sittings in London and laddtoe^ 
Middlesex should be abolished, and that those sittings should 
be held continuously throughout the legal year by as many 
Courts as the amount of business to be disposed of may render 
necessary. The delay and inconvenience caused by the 
present restrictions seriously prejudice the suitors in com- 
mercial and other cases of importance, and appear to call for 
prompt redress. 

Conclusion. 



Other matters yet remain into which by Your Majesty's 
Commission we are directed to inquire. We have bestowed 
much attention upon the mode of distributing and conducting 
the business, both civil and criminal, at the Assizes and at 
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Quarter Sessions, and the Central Criminal Court, upon which 
we propose to make a subsequent Report. We have further 
t6 consider procedure, and also the mode of conducting 
business in Chambers. Believing, however, that it is 
desirable not to delay our present Beport till the evidence on 
the above-mentioned subjects is complete, and fuller delibe* 
ration has been had thereon, we humbly present this our 
Second Report to Your Majesty's consideration. 



HATHERLEY. 


L.8.) 


#(1) 




*o 




#(.) 




ROBERT PHI IJiTTVrORE. 


(l.8.) 


GEORGE WART) HUNT. 


(l.s.) 


HUGH 0. E. OHrLUKRS. 


(l.8.) 


W. M. JAMES. 


(l.8.) 


t J. S. WTLT^ES. 


(l.8.) 


G. BRAMWELL. 


(l.s.) 


*0) 




t MONTAGUE SMITH. 


(l.8.) 


#(*) 




*(•) 




ROUNDET.T, PALMER. 


(l.s.) 


tt JOHN B. KARSLAKE. 


(l.s.) 


t» J. R. QUATN. 


(l.s.) 


Utt C. S. WHITMORE. 


(L.S.) 


H. C. ROTHERY. 


(l.s.) 


§ ACTON S. AYRTON. 


(l.s.) 


§§ GEO. MOFFATT. 


(l.8.) 


§§§ WILLIAM G. BATESON. 


(l.8.) 


JOHN HOLLAMS. 


(l.s.) 


§§§ FRANCIS B. LOWNDES. 


(l.s) 


Thos. Bradshaw, Secretary, 




8rd July 1872. 





* (») Lord Cairns, » (») Lord Penzance, « (") Sir William Brie, * (*) Mr. Justice 
Blackburn, » (•) Sir Robert Porrett Collier, and « (') Sir John Duke Coleridge do 
not sign the Report. See post, page 37. 
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f I sign this'Beport bo fat ad it relates to the County Courts. 
The other subject-matters appear to require further con- 
sideration. 

I do not concur in the within estimate of the value of the 
Assizes, which in my judgment ought to be maintaitied. 

J. S. WiLLES. 

^ I concur in the recommendations of the Report so hx 
only as they relate to the constitution and arrangements of 
the County Courts. 

I do not concur in the proposals with respect to the Assizes, 
because it appears to me to be inexpedient, by adopting them, 
to fetter the future consideration of the subject of the Assizes, 
upon which it is proposed to make a further and complete 
Beport. 

Montague Smith. 

:(:( I concur in the Report except so far as- it deals with 
matters relating to business at the Assizes, which I think 
should be included in the further report which we propose 
to make. 

John B. Karslake. 

ft J I venture to doubt the expediency of the recommen- 
dation that all actions for sums not exceeding 5Z. should be 
disposed of by the Registi'ars. Actions for sums not exceed- 
ing 5/. now constitute a very large proportion, I believe as 
much ^as 80 per cent., of the business transacted in the 
County Courts. I think that it is not expedient to create an 
inferior class of Judges for the transaction of such business, 
and I believe that such an arrangement will not be satisfac- 
tory to the Suitors. 

J. R. QUAIN. 

JJtt Concurring in the general scheme with regard to 
County Courts, I feel bound to express my belief that some 
of the proposals are calculated to impair the practical effi* 
ciency of those Courts, and to abridge, without adequate 
cause, the advantages which Suitors in them of the ordinary 
class enjoy under the present system. But as these proposals 
do not seem to be of the essence of the scheme, I venture to 
hope that they may be considered and modified whenever the 
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recommendations of the Commission have to be carried into 
effect. 

C. S. Whitmore. 

§ In signing the Report, I desire to record my opinion that 
no adequate provision is recommended for the large and in- 
creasing number of commercial cases which either require 
immediate and summary decision or -which are of such a 
nature that it is found inconvenient to try them in the ordi- 
nary Courts and by their ordinary procedure. 

This subject having been investigated by a Select Com- 
mittee of the House of Commons, they have made a Report 
recommending the establishment of Tribimals of Commerce 
in connection with the County Courts. 

Considering the large and increasing commercial relations 
of England to foreign countries, and that any contentions 
arising out of international dealings must in many foreign 
states be determined by Tribunals of Commerce, it appears to 
me expedient that if extensive changes are to be made in 
English Judicature, the same system for the decision of cotn- 
mercial disputes should be established in this country. 

I entertain great doubt whether the changes in the Coimty 
Court system can be carried out as proposed in the Report, 
unless two County Court Judges be appointed for and reside 
at each centre, so that one may be always present there to 
transact the judicial business for his circle of local jurisdic- 
tion, and the other may at the same time travel to hold the 
Courts within it. The two Judges will be able to take 
counsel with one another in important business. The judicial 
force will be greatly increased in activity, inasmuch as each 
Judge will have alternate travelling and repose, and in both 
conditions will be engaged in performing his duties instead of 
passing half his time, as at present, in judicial inactivity. 

It appears to me, therefore, that whoever imdertakes the 
duty of reforming the judicial system of England, sliould con- 
sider the recommendations of the Select Committee in con- 
junction with those of the Royal Commission so as to give 
effect to both. 

The Report appears to me to have, in effect, recommended 
the abolition of the present system of Circuits for the trial of 
civil causes, with which the system of assizes has been so long 
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associated, without at the same time dealing with the subject 
in such a manner as will enable the public to form an opinion 
on the course which should be pursued if the changes recom- 
mended be entertained. 

Assuming that there would be substituted for the regular 
Circuit only the occasional local trial of exceptional civil cases, 
and that the assize and gaol delivery would be the only regular 
business of the Circuit, it appears to me that it would be de« 
sirable to make new arrangements for the assizes throughout 
the coimtry on the basis of the provisions of the Central 
Criminal Court Act. That the Assizes and Quarter Sessions 
to be held two or three times a year should be one combined 
sessions of gaol delivery, having jurisdiction over all criminal 
causes, and that they should be held in each county at such 
stated times as would admit of a Judge of the Superior Courts 
attending these sessions in a Circuit, that such criminal 
causes as were deemed proper shoidd be selected from the 
whole calendar of the coimty, city, or borough to be tried by 
the Judge, and that the rest should be tried by the Chairman 
of Quarter Sessions or Recorder. It should not be compulsory 
for Justices of the Peace to sit with the Judge, however de- 
sirable their presence might be in the Court, to inform 
themselves of the manner in which criminal justice is 

administered. 

Acton S. Atbton. 

§§ Signed by me, subject to the following remarks : — 
While concurring generally in the recommendations in re- 
gard to certain considerable alterations in the practice of the 
existing County Courts, and especially that portion of the 
Report which refers to the present system of Bankruptcy 
jxuisdiction, I regret being imable to concur in those recom- 
mendations which propose to absorb the whole County Court 
system into the scheme of Judicial Administration suggested 
by the fbrst Report of the Commission early in 1869. 

The question as to whether it was desirable that " the 
County Courts should be attached to, and form subordinate 
members of the present Superior Courts, and that thus every 
Judge of the Supreme Court should have primary jurisdiction 
over matters in the County Courts, and the Judges and 
Officers of the County Courts should act under, and in aid of 

c 
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the Judges of the Supreme Court," was submitted to each of 
the Superior Officers of the County Courts and of the London 
Small Debts Court: the judgment of these experienced 
officials appears to be almost unanimously adyerse to any 
such change, many of the County Court Judges describing 
with much energy the evils consequent thereon, one Judge 
even denouncing the suggestion as '^ a proposal to plunder the 
public for the benetLt of the lawyers." 

The scheme proposed in the first Report, humbly presented 
for Her Majesty^s consideration early in 1869, does not appear 
to have found such favour and support as might warrant the 
expectation that its recommendations will speedily become the 
law of the land, and while in absolute uncertainty as to its 
adoption, or its modified adoption, disturbance of the existing 
County Court system in that direction would be extremely 
prejudicial to the public service. By the constant increase of 
important business referred by Parliament to the County 
Courts as they at present exist, it is evident that the public 
has confidence in the working of the system, and it is equally 
evident that the Judges oi the Superior Courts entertain a 
imilar confidence, by the large numbers of cases that they 
annually remit to the disposal of these Courts. 

The important changes in the Superior Courts of Law and 
Equity proposed in the first Report affected but a limited 
number of Judges and Judicial Officials mainly centred in 
London, and but slightly interfered with their position and 
remuneration, whereas the plan suggested for the reorganisa- 
tion of the County Courts would seriously and largely afiect 
the pecuniary and personal position of many hundreds of 
officials more or less highly paid, spread throughout England 
and Wales. 

Apart firom the many and weighty objections to the pro- 
posed assimilation that are obvious to those practically con- 
versant with the working of the County Court system, the 
recommendation that the County Courts should be annexed to 
and form constituent parts or branches of a proposed High 
Court of Justice, and that the Judges presiding over the pro- 
posed Coimty Courts should receive salaries intermediate 
between those of the present Judges of the Superior Courts and 
the Judges of the present Coimty Courts, with the prospect of 
promotion into the superior branch of the proposed High 
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Court as an encouragement and inducement to aim at excel- 
lence in their decisions, although supported b j gentlemen of 
great weight and authority in all matters relating to the 
Superior Courts, appears to proceed upon the assumption of 
the consolidation of all the Superior Courts into a single great 
Court of Civil Judicature, to be called the Supreme or High 
Court of Justice, which may contain within itself the elements 
of all the original jurisdiction now vested in each and all of 
the Courts to be consolidated, and therefore until it shall appear 
what portion of the recommendations and suggestions con- 
tained in this first report for the establishment of such a Court 
may be adopted, and until indeed the actual establishment of 
such a Court, and the promulgation of the rules for regulating 
the practice therein, it is not desirable, but on the contrary 
appears unwise and inexpedient (especially having regard to the 
opinions of persons of so great practical experience as the pre- 
sent Judges and Registrars of the County Courts), to recommend 
for the present any organic changes in the constitution of the 
County Courts or the enunciation of any scheme which may 
have a tendency to revolutionise the existing system imder 
whidh these Courts have been carried on, with such manifest 
satisfaction and benefit to that large portion of the commtmity 
for which they were established, or to induce an unsettled 
feeling, or create hopes or expectations on the part of the 
Judges and Ofiicials of the County Courts that may not be 
realised, and thereby lead to dissatisfaction with their present 
position and remimeration. 

The proposed new Court for the easy recovery of small 
debts appears to anticipate the constant employment of 
Barristers, but omits to remedy the bar usage so grievous and 
injurious to suitors, by which Barristers accept heavy fees and 
frequently transfer their briefs, leaving the clients without 
redress. 

The evidence and returns laid before the Commission show 
that most of the numerous local and inferior Courts of Civil 
Jurisdiction may be abolished without disadvantage or in- 
convenience, although it has been clearly established in 
regard to three of the most important of these local Courts, viz. 
the Lord Mayor's Court of London, the Court of Passage of 
Liverpool, and the Court of Record of the Hundred of Salford 
(Manchester), that their abolition would be productive of 
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great inconvenience and disadvantage to suitors ; each of these 
Courts is self-supporting, and commands apreferencewith suitors 
over the Coimty Courts existing in each of their respective 
locaHties. Beyond the ohvious injustice of depriving suitors 
of the benefits of Courts of Justice established long before the 
existence of County Courts by an attempt to drive their busi- 
ness into the latter Courts, it is clearly shown by Parliamentary 
returns that the three local Courts in question command busi- 
ness of a more important character than the County Courts, 
that they are largely availed of by the mercantile and trading 
communities, and in many instances lighten the business of 
the Superior Courts. 

Geo. Moffatt. 



§§§ As an addition to that part of the Eeport which recom- 
mends that four sittings in each year for the trial of Civil 
Causes in the Superior Branch of the Court should be held at 
Liverpool and also at Manchester, we desire to record our 
opinion that provision shotdd also be made for similar sittings, 
and oftener than twice a year, in some of the other large 
Commercial Centres in the Provinces. 

"William G. Batesok. 
Francis D. Lowndes. 
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Reasons of the under-mentioned Commissioners for not 
attaching their Signatures to the Report. 

{Lord Cairns.) 

I am unable to sign this Report, because, although I approve 
of the greater part of its recommendations as to changes in the 
present County Court system, I am of opinion that effect ought 
not to be given to such recommendations, and also that Local 
Courts, such as the Court of Chancery of the County Palatine of 
Lancaster, and the Court of Common Pleas at Lancaster, which 
at present exercise their functions with great public advan- 
tage, ought not to be abolished, otherwise than in connection 
with adequate arrangements for supplying regular sittings of 
the Supreme Coiurt in thickly populated parts of the country, 
and especially in Lancashire and Yorkshire; and I am of 
opinion that the arrangements suggested in the Report on this 
score are altogether inadequate. 

Cairns. 

{Lord Penzance.) 

I cannot sign this Report, as I concur in so few of its 
recommendations. 

I agree that a fresh distribution of the County Court Circuits 
is desirable. 

I also agree that the Ministerial work performed by the Regis- 
trars and other officers of the County Court might be equally 
well discharged under an entirely new system at very fax less 
than the present expenditure. But I am entirely opposed to 
the substitution of Registrars for County Court Judges in 
hearing of contentious cases, however small the amount in 
dispute. 

Li like manner I am unable to concur in the recommenda- 
tion that what are called small cases shoidd be removed from 
the cognizance of the Superior Courts to the County Courts. 
The economy to be effected by these changes would not in 
my opinion prove great in the end, and would be too dearly 
purchased by lowering the standard of judicial excellence. 

I further think that the changes proposed in the Report in 
all Courts, and in the duties of all the officers attached to 
them, are far more wide and sweeping than is necessary or 
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expedient, and I am not prepared to recommend, in a desire 
for mere uniformity, so general a dislocation of the existing 
system as that proposed. 

6th August 1872. Penzance. 



{Sir William Erie.) 

I do not sign the Report because I have been prevented 
from being present at the later meetings of the Commissioners, 
and from giving due attention to their important resolutions. 

I concur in many of these resolutions, but I am not pre- 
pared to recommend the total abolition, either of the system of 
Circuits at present existing, or of all local Courts, without 
exception. 

W. Erle. 

(Mr. Justice Blackburn.) 

I am not prepared to propose any other Report, but my 
doubts as to the expediency of what is recommended are too 
great to permit me to join in the present one. 

1st. I fear lest the scheme proposed for the County Courts 
should destroy their efficiency, as Small Debts Courts, 
in the attempt to make them act as Courts of an inter- 
mediate character between the Superior Courts and 
the Small Debts Courts. 

2nd. I have great doubts as to the expediency of establishing 
any such intermediate class of Courts at all. I attach 
much importance to the keeping up the great central 
bar of England. The only real practical check on the 
Judges is the habitual respect which they all pay to 
what is called " the opinion of the profession," and the 
same powerful body forms, as I think, a real and the 
principal check on the abuse of patronage by the 
Government. 

8rd. As to the proposed alterations in the Superior Courts, 
they would require many other changes to make it 
practicable to cany them out I think that the scheme 
would work for good or ill according to the details of 
the measures proposed for effectuating such changes. 

It will be said that the Commission is only to recommend 



I V 



S£GOND REPORT. 



39 



the prmciple and need not in(]uire into details, but I think 
the question in this case is how to organise the present judicial 
system so as to get the most efficient and cheapest administra- 
tion of the present law; and on such a practical question, 
I think that the details are everything. 

I cannot, therefore, join in these latter recommendations 
until I know how it is proposed to arrange the details of the 
necessary changes.. 

Colin Blackburn. 
Lincoln, on Circuit, 

22nd July 1872. 



(Sir Robert Forrett Collier.) 

In my opinion it is for the public benefit, on many grounds, 
that causes above that class which may properly be called 
" small causes," should be tried throughout the country by 
the Superior Judges, rather than by the Judges of the Coimty 
Courts, and that more effectual provision should be made 
for this purpose by an improved circuit system. 

The County Courts were established as Courts for the trial 
of small causes, and as such have been successful; if they 
be raised to a position intermediate between Superior and 
Inferior Courts, and be entrusted with the trial of a large 
number of important causes in substitution for the Courts 
of Assize, I doubt the continuance of their success. 

I think that their jurisdiction has already been extended 
somewhat too far, and that it, at the least, deserves con- 
sideration whether, under an improved circuit system, some 
portion of that jurisdiction might not be conveniently re- 
transferred to the Superior Courts. 

Entertaining these views, I am unable to sign the Beport. 

B. P. COLLI£R. 



{Sir John Duke Coleridge,) 

I do not append my signature to the Report, as the most 
respectful course towards my colleagues, with whose con- 
clusions I am imable to concur, but so many of whose 
meetings I have been unable to attend that I am not a £ur 



t 




«s* 




tj 



l^.:.:.:il 




•::-3|u.;- 



'-".■ • 



40 



^c.^.^^a.. 



judge of the arguments by which they have arrived at them. 
I am not therefore prepared to submit any other Heport ; but, 
speaking generally, I agree in the views expressed by Sir 
Eobert Collier. 

J. D. COLEBIPOE. 

R. A. Fisher, Secretary, 
6th August 1872. 
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